COUNTER  STATEMENT  ON  BEHALF  OF 
DEFENDANTS  IN  ERROR. 


In  tlie  autumn  of  1881,  the  defendants,  Robert  Patter¬ 
son  and  Joseph  G.  Patterson,  trading  as  Robert  Patterson  & 
Son,  owners  of  the  tug-boat  “  Rebecca/’  made  a  verbal 
contract  with  the  plaintiffs,  Neafie  &  Levy,  that  the  latter 
should  furnish  a  boiler  for  said  tug,  and  make  some  other 
repairs.  The  work  was  to  be  paid  for  by  the  defendants 
giving  their  notes  to  the  plaintiffs,  with  satisfactory  endorsers, 
which  notes  were  to  he  made  payable  in  three,  four,  twelve 
and  fifteen  months,  respectively ;  and  in  the  event  of  the 
defendants’  inability  to  pay  said  notes  as  they  matured,  the 
plaintifls  were  to  extend  the  same  for  such  balance  as  was 
not  paid. 

A  few  days  after  the  consummation  of  this  agreement 
the  defendants  sent  the  tug  to  the  shipyard  of  the  plaintiffs, 
Neafie  &  Levy,  and  the  repairs  were  commenced,  which 
repairs  were  completed  in  the  early  part  of  December,  1881. 

"While  the  repairs  were  in  progress,  Joseph  G.  Patterson, 
one  of  the  defendants,  called  upon  the  plaintiffs  and  informed 
them  that  his  firm  could  not  furnish  the  endorsers  promised  ; 
and  he  then  promised  that  a  mortgage  upon  the  tug  should 
be  given  in  lieu  of  endorsers. 

Upon  the  completion  of  the  repairs,  Joseph  G.  Patter¬ 
son  went  to  the  plaintiffs’  office,  and  having  examined  the 
bill  for  their  work,  gave  them  his  firm’s  notes  and  paid  $500 
in  cash  on  account. 

The  defendants  then  requested  the  plaintiffs  to  let  them 
have  possession  of  the  tug,  as  they  did  not  wish  it  to  lie 
idle,  promising  to  execute  the  mortgage  when  it  should  be 
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drawn  and  presented  to  them.  Plaintiffs  undertook  to  draw 
the  mortgage. 

Before  the  mortgage  was  drawn  defendants  took  the  fcug 
away  with  the  plaintiffs’  consent. 

About  a  week  after  the  tug  left  their  shipyard  the 
plaintiffs  presented  a  mortgage  to  the  defendants,  which  the 
latter  refused  to  sign. 

The  plaintiffs  made  no  effort  to  obtain  possession  of  the 
boat  from  the  13th  or  14th  of  December,  1881,  until  the 
22d  of  March,  1882,  during  which  interval,  namely,  Feb¬ 
ruary  8,  1882,  the  defendants  paid  plaintiffs  interest  in 
advance  on  their  notes  to  the  dates  of  maturity,  amounting 
to  $323.06,  and  the  boat  was  more  than  once  at  the  yard  of 
the  plaintiffs  obtaining  other  repairs. 


BRIEF  OF  ARGUMENT  FOR  DEFENDANTS  IN 

ERROR. 

I.  The  defendants  did  not  obtain  possession  of  their  tug 
by  means  of  fraud,  deceit,  or  force,  and  therefore  the  plain¬ 
tiffs  are  not  entitled  to  retake  her  by  a  writ  of  replevin. 

Where  a  man  sells  goods  in  possession  for  cash,  but 
subsequently  delivers  the  goods  without  exacting  payment, 
the  property  passes  to  the  vendee,  not  only  as  against  all  the 
rest  of  mankind,  but  as  against  the  vendor  himself.  In  such 
a  case  the  only  remedy  of  the  vendor  is  an  action  on  the  con¬ 
tract  to  recover  the  price. 

Bowen  vs.  Burk ,  1  Harris ,  148. 

If  on  a  sale  for  cash  the  vendee  takes  away  the  goods 
without  payment,  the  vendor  should  immediately  retake 
them,  and  may  do  so,  when  necessary,  even  by  force.  By 
lying  by  and  making  no  complaint  in  a  reasonable  time,  he 
consents  to  the  absolute  transfer  of  the  property,  and  it  is 
consequently  complete  against  all  the  world. 

Ibid.^jp.  149,  and  cases  there  cited. 
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If  a  vendor  of  personal  property  rely  on  the  promise  of 
the  vendee  to  pay,  and  delivers  the  property  absolutely,  the 
right  of  property  is  changed,  though  the  same  is  not  paid  for. 

Henderson  vs.  Lauck,  9  Harris ,  359. 

The  intention  of  the  buyer  of  goods,  at  the  time  of  pur¬ 
chasing  them,  not  to  pay,  together  with  his  insolvency  at  the 
time,  and  his  knowledge  of  it,  not  communicated  to  the 
seller,  will  not  avoid  the  sale  after  delivery  of  the  property 

sold. 

Smith  vs.  Smith ,  et  al.,  9  Harris ,  367. 

An  intention  not  to  pay  is  dishonest,  but  it  is  not 
fraudulent. 

9  Watts ,  34. 

6  Wend.,  81.  Cited  in 

Smith  vs.  Smith,  9  Harris,  p.  370. 

“  The  law  provides  an  action  on  the  contract  as  the 
remedy  for  just  such  dishonesty.” 

Ibid .,  370. 

It  is  no  more  fraudulent  to  have  such  an  intention  at  the 
time  of  the  purchase  than  at  the  time  when  payment  ought 
to  he  made.  Such  intention  by  itself  is  disregarded  by  the 
law,  for  it  can  he  set  aside  by  the  usual  contract  remedies. 

Ibid.,  370. 

But  our  case  is  even  stronger  than  those  above  cited. 
We  claim  that  at  the  time  the  tug  was  delivered  to  the  de¬ 
fendants,  they  had  no  intention  of  violating  their  promise, 
and  this  conclusion  is  fairly  reached  from  the  testimony  of 
the  plaintiffs’  witnesses,  namely  : 

Testimony  of  Edmund  L.  Levy.  Plaintiffs’  paper  book, 
p.  12  :  “  Joseph  Patterson  said  he  had  promised  me  a  mort¬ 
gage  on  the  boat  and  we  ought  to  have  it.” 

Testimony  of  Charles  Haliburton,  Jr.  Plaintiffs’  pa¬ 
per  hook,  p.  15  :  “  Joseph  then  said  he  was  very  sorry  at  the 
turn  things  had  taken  and  that  his  father  did  not  seem  to 
appreciate  Neafie  &  Levy’s  conduct.  He  said  he  could  not 
make  his  father  carry  out  the  agreement  but  he  would  see 
Mr.  Levy.  *  *  *  *  ” 


4 


Further  it  appears,  by  the  testimony  of  Edmund  L. 
Levy,  plaintiffs’  paper  book,  p.  11,  that  it  was  Joseph 
Patterson  that  made  the  promise  of  the  mortgage  to  secure 
the  notes ;  and  nowhere  does  it  appear  that  he  did  not  make 
that  promise  in  good  faith  and  with  the  full  intention  of 
carrying  out  the  same,  his  inability  to  do  so  by  reason  of  his 
father’s  refusal  to  execute  the  mortgage,  certainly  cannot  be 
carried  back  to  the  original  promise  and  there  set  forth  as 
fraud,  deceit  and  force.  To  recognise  such  a  rule  of  law 
would  he  to  tear  up  by  the  roots  the  present  system  of  mer¬ 
cantile  credit. 

II.  If  the  plaintiffs  ever  were  entitled  to  retake  the 
tug  by  a  writ  of  replevin,  such  right  has  been  forever  lost 
by  reason  of  their  own  delay,  negligence  and  laches,  in 
making  a  legal  reclamation  of  the  tug. 

Where  a  delivery  is  made  coupled  with  a  condition  that 
notes  with  satisfactory  security  shall  he  given,  and  this  secu¬ 
rity  is  refused,  it  is  the  duty  of  the  party  not  only  to  demand 
the  price  hut  to  make  some  legal  reclamation  of  the  goods 
within  a  reasonable  time  to  entitle  him  to  an  action  of 
replevin. 

Backentoss  vs.  Sjieicher ,  7  Casey ,  326. 

There  is  no  evidence  in  this  case  that  the  defendants  got 
the  tug  with  a  formed  design  not  to  pay.  When  the  plain¬ 
tiffs  found  their  condition  disregarded,  they  should  have 
promptly  reclaimed  the  tug.  bTow  their  only  remedy  is  for 
the  price. 

Ibid.,  327. 

That  there  was  unreasonable  delay,  and  a  waiver  on  the 
part  of  the  plaintiffs  of  any  lien  which  they  may  have  had 
upon  the  tug,  will  be  readily  seen  on  reading  the  cross- 
examination  of  Edmund  L.  Levy,  plaintiffs’ paper  book,  pp. 
12  and  13,  from  which  it  appears  that  the  agreement  to 
allow  the  tug  to  go  upon  the  promise  of  Joseph  Patterson 
to  execute  a  mortgage,  took  place  about  December  13  or  11, 
1881.  That  the  mortgage  was  prepared  about  a  week  after- 
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ward,  and  the  execution  of  the  same  refused.  That  on  Feb¬ 
ruary  8,  1882,  the  defendants  paid  on  account  of  the  notes 
and  interest  the  sum  of  $823.06. 

That  the  tug  was  at  the  plaintiffs’  yards  for  further 
repairs  subsequent  to  the  refusal  to  execute  the  mortgage. 
That  the  tug  was  there  on  the  eighth  day  of  March,  1882, 
at  which  time  the  plaintiffs  were  living  on  promises. 
That  the  tug  might  have  been  there  January  18,  1882,  and 
at  other  time  between  the  making  of  the  first  repairs  and 
the  issuing  of  the  writ  of  replevin.  That  they  made  no 
objections  to  the  taking  away  of  the  tug. 

It  will  he  seen,  on  referring  to  copy  of  docket  entries, 
that  the  replevin  did  not  issue  until  March  22,  1882 ;  that  is 
about  three  months  after  the  refusal  of  the  defendants  to 
execute  the  mortgage,  and  after  the  tug  had  been  in  their 
possession  several  times,  and  allowed  to  leave  without 
objection. 

If  these  acts,  admitted  by  the  plaintiffs,  be  not  sufficient 
to  amount  to  a  waiver  of  any  lien  which  they  may  have  had, 
then  common  law  and  statutory  liens  must  he  perpetual. 

HEEKY  K.  EDMUKDS, 

Counsel  for  Defendants  in  Error. 


